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DIGEST: .. 

1. Protest that agency should have used 
negotiated procurement procedures instead of 
formally advertised ones, filed after bid 
opening, is untimely, since it concerns an 
apparent solicitation impropriety and thus 
had to be raised before bids were opened. 

2. GAO will not consider an untimely protest 
under the exception to G A O ' s  timeliness 
rules for significant issues where the 
protest does not raise an issue of wide- 
spread interest or importance to the  - 
procurement community which has not been 
considered on the merits in previous 
decisions. 

AT&T Information Systems, Inc. protests the Department 
of the Navy's use of formal advertising instead of 
negotiated procurement procedures to purchase, through 
solicitttion No. N62474-84-8-4539, a d i g i t a l  electronic 
private automatic branch exchange system for the Marine 
Corps at Camp Pendleton, California. We dismiss  the 
protest 

Our Bid Protest Procedures, 4 C.F.R. S 21.2(b)(l) 
(1984), require that a protest based on an alleged 
solicitation impropriety that is apparent prior to bid 
opening be filed before that date. Since the Navy's use of 
formal advertising was evident when AT&T received the 
solicitation, the protest, filed after bids were opened, is 
untimely. 

under the exception to our timeliness rules for significant 
issues. The bases €or the request 

AT&T requests t h a t  we nevertheless consider the issue . 
- See 4 C . F . R .  S 21.2(c). 
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are t h a t  t h e  protester  " a n t i c i p a t e s  p r o t e s t s  of several  
[ s i m i l a r ]  p r o c u r e m e n t s  f o r  t h e  same reason," and t h a t  t h e  
i s s u e . a l l e g e d l y  is  of p a r t i c u l a r  i n t e r e s t  b e c a u s e  t h e  
r e c e n t l y - e n a c t e d  C o m p e t i t i o n  i n  C o n t r a c t i n g  A c t  of 1 9 8 4  
"places n e g o t i a t i o n  on  t h e  same l e v e l  of d e s i r a b i l i t y  as  
a d v e r t i s e d  p r o c u r e m e n t , ' '  i n  c o n t r a s t  t o  t h e  c u r r e n t  
s t a t u t o r y  p r e f e r e n c e  f o r  f o r m a l  a d v e r t i s i n g ,  S e e  1 0  
U . S . C .  S 2 3 0 4 ( a )  ( 1 9 8 2 ) .  

- 

W e  f i n d  no  merit t o  t h i s  r e q u e s t .  W e  w i l l  r ev i ew a n  
u n t i m e l y  p ro t e s t  u n d e r  t h e  s i g n i f i c a n t - i s s u e  except ion o n l y  
where  t h e  matter r a i s e d  i s  o n e  of w i d e s p r e a d  i n t e r e s t  t o  
t h e  p r o c u r e m e n t  community which  h a s  n o t  been c o n s i d e r e d  on 
t h e  mer i t s  i n  p r e v i o u s  d e c i s i o n s .  N o r t h r o p  W o r l d w i d e  
A i r c r a f t  S e r v i c e s ,  I n c . ,  R-212257.2, D e c .  7 ,  1 9 8 3 ,  83-2 CPD 
11 655 .  The  q u e s t i o n  of w h e t h e r  a p a r t i c u l a r  p r o c u r e m e n t  
s h o u l d  b e  c o n d u c t e d  by n e g o t i a t i o n  o r  f o r m a l  a d v e r t i s i n g  
d e p e n d s  f o r  t h e  most p a r t  o n  t h e  special  facts  and 
c i r c u m s t a n c e s  o f  each case.  See CMD, I n c , ;  DMC, I n c . ,  
B-209742, May 25 ,  1 9 8 3 ,  83-1 CPD 11 565.  T h e  q u e s t i o n  h e r e -  
is  n o t ,  i n  o u r  v i e w ,  of w i d e s p r e a d  i n t e r e s t  t o  t h e  
p r o c u r e m e n t  community,  n o r  d o e s  i t  a f f e c t  a broad c lass  of 
p r o c u r e m e n t s ,  s i m p l y  b e c a u s e  a f i r m  t h a t  a c q u i e s c e d  i n  t h e  
p r o c u r e m e n t  method u s e d ,  p r o t e s t i n g  t h e  me thod  o n l y  a f te r  
f i n d i n g  t h a t  i t  was n o t  g o i n g  t o  win  t h e  c o m p e t i t i o n ,  
e x p e c t s  t o  r a i s e  t h e  same issue i n  o t h e r  p r o c u r e m e n t s ,  

A s  t o  t h e  C o m p e t i t i o n  i n  C o n t r a c t i n g  A c t  of 1 9 8 4 ,  
Pub. L .  N o .  98-369, 98 S t a t .  494 ( 1 9 8 4 ) ,  w h i c h  i n  section 
2723 d o e s  d e l e t e  t h e  c u r r e n t  s t a t u t o r y  p r e f e r e n c e  for  
formal ly  a d v e r t i s e d  p r o c u r e m e n t s ,  t h e  1 9 8 4  l e g i s l a t i o n  
a p p l i e s  o n l y  t o  s o l i c i t a t i o n s  i s s u e d  a f t e r  March 31 ,  1985, 
(See s e c t i o n  2751. )  We d o  n o t  see how t h e  f a c t  t h a t  t h e  
l e g a l  f ramework  f o r  d e c i s i o n s  o n  p r o c u r e m e n t  approaches 

. w i l l  c h a n g e  i n  t h e  f u t u r e  makes a p r o t e s t  of t h e  approach 
t a k e n  u n d e r  t h e  c u r r e n t  f ramework  o f  w i d e s p r e a d  i n t e r e s t .  

- 

The pro tes t  i s  d i s m i s s e d .  

Harry R ,  Van Cleve 
A c t i n g  G e n e r a l  C o u n s e l  
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